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DANGEROUS SEXUAL OFFENDERS BILL 2005 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [8.44 pm]:  I thank members for their 
contributions to the debate.  During his remarks, Hon Simon O’Brien flagged some amendments that have since 
appeared in a supplementary notice paper.  I advise that the government will not agree to extend the provisions 
of this bill to other crimes.  The measures in this bill are extraordinary.  Already we have heard an argument 
from Hon Giz Watson that these measures infringe on certain liberties and principles that have long been 
enshrined in law.  The government’s view is that it is a question of balancing those things against the safety of 
the community.  The government believes that the provisions in this bill that apply to this class of crime are 
appropriate.  They do tend to be serial in nature.  I do not want to dismiss the seriousness of the similar assault 
crimes that were referred to by Hon Simon O’Brien; however, the government will not agree to extend the 
provisions in the bill to include those crimes.   

This legislation is based on the Queensland model.  The issues raised in part by Hon Giz Watson have been 
tested in the High Court.  We do not want to stray too far from the issues that have been tested and found to be 
constitutionally compliant.  For those reasons, we do not agree with the proposed amendments.   

Obviously, Hon Giz Watson and the government differ on the question of preventative detention and whether 
this bill has the balance right.  We need to consider the use of the word “after” when we refer to when these 
sentences can apply.  This legislation provides the opportunity for an application to be made to the court while 
the prisoner is still serving his sentence to achieve a number of outcomes, including indefinite detention, but that 
is not the only one.  The application is made while the prisoner is still under sentence.  That sentence may be 
served in the prison or, as part of an arrangement made, outside the prison system, but the person is still under 
sentence.  It is easy to use a shorthand description by using the word “after” but it will confuse people.  This is 
not about imposing a sentence after that sentence has been completely served and the prisoner is out in the 
community.  An application is made to the court and very strict tests are imposed to satisfy the court that an 
order should be issued.  That order is issued before the sentence is served.   

Hon Giz Watson raised the question about the government’s support for this legislation being driven by a desire 
to put community safety ahead of the long-enshrined principles of law in respect of sentencing.  In this case, the 
government is unashamedly putting community safety first.  We have considered the issue of infringements on 
certain civil liberties and reached a balance.  In this case, we will have to disagree with the Greens.   

Some issues raised by Hon Giz Watson went to the potential for abuse under this system.  I draw her attention to 
the specific extensive review provisions at clause 28 and the appeal provisions at clause 34.  A range of other 
measures are in place in the legislation, including the prisoner’s right to access his or her psychiatric assessments 
that go before the court when it is determining whether to issue orders. 

Hon Giz Watson referred to a piece of research about recidivism.  I guess we will have to disagree on the 
question of whether or not serious sexual offenders in particular are likely to be recidivists.  I do not have it in 
front of me, but I have read research that demonstrates that that is the case.  I am not disputing the research that 
Hon Giz Watson has referred to, but we will have to agree to disagree that there are different pieces of research.   

It is worth reminding members that the courts already have the capacity under the Sentencing Act 1995 to 
impose an indefinite sentence on the basis of a person being a potential danger to the community.  Hon Giz 
Watson asked me to take her to the arguments about that.  The second reading speech explains it as follows - 

These new laws will complement the existing provisions in part 14 of the Sentencing Act 1995, which 
allows a court to impose an indefinite sentence on an offender.  If a superior court sentences an offender 
for an indictable offence to a term of imprisonment, does not suspend imprisonment and does not make 
a parole eligibility order under part 13 of the Sentencing Act 1995 in respect of that term, it may in 
addition to imposing the term of imprisonment for the offence . . . order the offender to be imprisoned 
indefinitely.  Indefinite imprisonment must not be ordered unless the court is satisfied on the balance of 
probabilities that, when the offender would otherwise be released from custody in respect of the 
nominal sentence or any other term, he or she would be a danger to society or a part of it. 

We have already made provision for that kind of order in Western Australia.  It is also worth bearing in mind 
that that indefinite sentence is not the only option that is available to the court when considering an application.  
It may also consider further supervision of the prisoner.   

Hon Giz Watson also referred to the court making a decision on whether to issue an order of indefinite detention.  
“On a guess” was the expression that she used.  I would argue that the material that the act requires the court to 
rely on is significantly more substantial than a guess.  The question of rehabilitation was also raised.  The 
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honourable member is right; this bill is not about rehabilitation.  However, I am happy to take on notice her 
question about existing rehabilitative programs and their success or otherwise.  I will undertake to provide an 
answer to her as soon as I can.  With those remarks, I commend the bill to the house. 

Question put and passed. 

Bill read a second time.   

Committee 
The Deputy Chairman of Committees (Hon Ken Travers) in the chair; Hon Sue Ellery (Parliamentary Secretary) 
in charge of the bill. 

Clause 1:  Short title -  
Hon SIMON O’BRIEN:  Given there are some amendments on the supplementary notice paper that could, if 
passed, cause a minor amendment to clause 1, it might be appropriate to move that clause 1 be postponed to save 
recommittal.  I will address clause 1 during which there might be some exchange of comments between the 
parliamentary secretary and me. 

The DEPUTY CHAIRMAN (Hon Ken Travers):  I will continue with clause 1 until the committee directs me 
otherwise. 

Hon SIMON O’BRIEN:  Thank you, Mr Deputy Chairman.  It is interesting that we are progressing this bill 
now.  Previously, the issues surrounding this bill were of public concern and gave rise to quite a hothouse 
environment.  We now have a chance to consider it more dispassionately.  I noticed that much of the public 
comment referred to the Narkle case.  However, I do not know whether this legislation would have applied to 
Narkle because, as I understand it, that notorious offender was not serving a sentence. 

Hon Sue Ellery:  You are right. 

Hon SIMON O’BRIEN:  I thank the parliamentary secretary for responding by interjection.  The chamber 
should note that this bill would not have applied in the Narkle case at the material time of controversy, which 
was early last year.  Controversy arose when a notorious recidivist criminal was to be hauled back before court 
for a retrial and the prime witness, who I understand was the victim, declined to subject herself to that ordeal 
again; therefore, the trial did not proceed and the accused was freed.  Subsequently, Narkle allegedly committed 
another very serious crime, so he was placed in custody.  I daresay he remains in custody because he is on 
remand.  It is interesting that there was so much public comment on this bill regarding a particular habitual 
criminal who would not have been materially affected by it because he was not under sentence; he was held in 
custody on remand at the time.  The reason for the public outcry, and hence the government’s action in 
introducing this bill, was that the circumstances - whatever they may be; I have just described what happened - 
were such that the offender was at large and was able to reoffend, just as everyone who was connected with the 
case might have predicted he inevitably would.  That gave rise to the outcry, which, apparently, resulted in this 
legislation.  I find it ironic that this bill does not deal with that particular case.  It may do in due course.  That 
offender is on remand and has not faced trial.  I do not know specifically what has happened in his case.  The 
provisions of this bill could apply to him if he is convicted and sentenced; however, presently they do not.  I 
make those observations, and if the parliamentary secretary considers it necessary to correct me on anything, I 
am sure she will.  That leads me to ask: if this bill is not necessarily to provide measures to deal with the person 
who was the subject of such a public outcry, will other current offenders fit the provisions of the bill?  Has this 
legislation been introduced because of just one person? 

Hon SUE ELLERY:  Hon Simon O’Brien is correct when he says that the victim of that offender decided she 
could not face giving evidence against him again.  Accordingly, the government has introduced legislation that 
affords witnesses the opportunity to not give evidence again in a retrial, because the courts will be able to rely on 
evidence that was given in previous proceedings.  However, the case in question sparked a public debate on 
recidivism, in the case of serious sexual offenders in particular.  The member is correct also in saying that the 
circumstances of the trial in Mr Narkle’s case are not addressed by the provisions in this bill.  The government 
has taken steps to address that through other legislation.  However, that matter sparked a community debate 
about how to deal with repeat serious sexual offenders so that the community can be given a sense of safety.  In 
the context of that debate, the government was made aware of legislation that had been operating in Queensland 
and had been tested in the High Court, which found it to be constitutionally compliant.  On the broader question 
of recidivism, the government has proceeded down the path in which we currently find ourselves. 
Hon SIMON O’BRIEN:  What other legislation has the government introduced?  Will the parliamentary 
secretary explain what it is and give members an overview of the mechanisms of it, so that we can see that that 
base is covered? 
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Hon SUE ELLERY:  The legislation was amendments to the Evidence Act.  The amendments were such that 
evidence is now tape recorded in courts.  In further proceedings, if the witness does not want to, or for whatever 
reason is not able to, give the evidence in person again, the court can rely on the tape recording of the evidence 
given in the earlier proceeding. 
Hon Simon O’Brien:  Is that so the evidence is at least given once in an open court? 

Hon SUE ELLERY:  Yes; however it is given.  It can be done in a range of ways. 

Hon SIMON O’BRIEN:  I thank the parliamentary secretary for that explanation.  It is helpful for the record to 
be aware of all the related aspects. 
The bill proposes to bring in a preventative detention regime for serious sexual offenders.  In fact, it is called the 
Dangerous Sexual Offenders Bill.  The relevant provision in the bill relates to serious sexual offences in 
accordance with the meaning given in section 106A of the Evidence Act 1906, which, in turn, directs us to, 
among other things, an offence under a chapter of the Criminal Code as mentioned in part B of schedule 7 of the 
Evidence Act for which the maximum penalty that may be imposed is seven years’ imprisonment or more.  The 
range of offences includes the sexual offences contained in chapter XXXI of the Criminal Code and a range of 
other offences that have an aspect of sexual activity about them.   
I listened with interest and respect to Hon Giz Watson’s second reading contribution.  I understand what 
motivates her remarks.  She may be surprised to learn that I am not unsympathetic to them.  However, I must 
admit that my focus is different.  She correctly picked that out.  I am concerned about predatory psychopathic 
characters who have demonstrated the harm that they can do to the innocent and who show every tendency 
whenever they have the opportunity to repeat that behaviour; that is the case despite what we might do in terms 
of throwing them into jail and giving them the most comprehensive rehabilitation programs and anything else 
that we have.  Some people remain intractable.  I am trying to reassure Hon Giz Watson that what she describes 
as the extraordinary measures in this bill would be reserved for only the most extraordinary and extreme 
circumstances that sometimes crop up in our jurisdiction and in others.  That is what motivates me.  It would be a 
very rare thing, an extraordinary thing and an affair that would be publicly observed, reported and commented on 
if and when the provisions of this bill are employed and an application is made to the Supreme Court, that this 
application results in a preventative detention order.  That was why in my earlier question I asked whether the 
parliamentary secretary could indicate what sort of pool of possible offenders may come within the scope of the 
bill.  I am asking not for a rollcall or a census, but for an indication of whether there is one, none, a handful or 
some larger number.  That might indicate the truth of what we are saying.  I suspect that there are not too many.  
Indeed, I took a little time to establish that the habitual criminal whose name was associated with this bill would 
not at the moment be subject to a preventative detention order, although - who knows - he may well be in the 
future.  Indeed, had this law been in existence a couple of years ago, he might well have already been subject to 
it, and that might have prevented the alleged perpetration of a subsequent offence. 

While I have been marshalling those thoughts, I have noted that the parliamentary secretary has perhaps had the 
opportunity to compose a response to the question of how many people might be subject to this at or about this 
time.  Therefore, I will sit and ask if she can give us some information on that. 

Hon SUE ELLERY:  I cannot give the member precise numbers, but I can tell him that, taking the Queensland 
experience as an example - it is the only jurisdiction that has similar legislation in place - its bill was introduced 
in June 2003, and as at October 2004, about 18 months later, there had been seven applications to the 
Queensland court seeking orders.  I do not know how many of those people proceeded to have orders issued 
against them, but we would not expect the number to be significantly different from that.  However, I cannot 
give the member a precise number.  I am advised that we do not have a list of people who were waiting. 

Hon SIMON O’BRIEN:  I appreciate that the parliamentary secretary probably could not give us any more 
information than that, even if she had been given notice.  Nonetheless, the reference to the Queensland example 
probably gives us some idea that the detention orders are not applied for in great numbers.  Indeed, we do not 
know how many of the seven applied for in Queensland, in the period that the parliamentary secretary 
mentioned, were successful.  They might all have been, for all we know.  However, I do not think that a large 
number will be applied for and then subsequently possibly issued in Western Australia.  In fact, it would be a 
cause for concern if hundreds of these instruments were to be ordered, because that would indicate a form of 
misuse, I think, consistent with the fears that Hon Giz Watson has expressed.  However, a relative handful of 
orders sought over the next couple of years in Western Australia would probably reflect the small, but poisonous, 
pool of incorrigible low-lifes of whom, unfortunately, we have custody in this state and to whom these laws are 
directed.   

That leads me to the thrust of the amendments that I have listed on supplementary notice paper 105, issue 1, of 
today’s date, which are all related.  They are basically about one amendment to clause 3.  We could probably 
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move on to that matter now, Mr Chairman, if everyone is agreeable.  In addressing clause 1, I have indicated that 
I would like to explore a theme of amendments.   

The DEPUTY CHAIRMAN (Hon Ken Travers):  I take it that you are moving to postpone clause 1. 

Hon SIMON O’BRIEN:  I indicate that the opposition will be supporting clause 1 whether or not it is amended.   

Further consideration of the clause postponed until after consideration of clause 47, on motion by 
Hon Simon O’Brien. 

Clause 2 put and passed.   

Clause 3:  Terms used in this Act -  

Hon SIMON O’BRIEN:  I move -  

Page 3, lines 7 and 8 - To delete the lines and insert instead - 

 “serious offence” is a reference to any of the following offences under the Criminal 
Code - 
 (a) Wilful murder    s.278; 

 (b) Murder     s.279; 

 (c) Manslaughter    s.280; 

 (d) Chapter XXXI (Sexual Offences); 

 (e) Arson (Criminal Damage)   s.444; 

 (f) Grievous Bodily Harm   s.297; 

Hon SUE ELLERY:  For the reasons I outlined in my response to the second reading debate, the government 
will not be supporting any of these amendments.   

Hon Simon O’Brien:  I have not spoken to them.  

Hon SUE ELLERY:  I am glad that the member did not.  I understand the argument that is being put.  However, 
the government believes that, on balance, the bill will deliver a regime that has been tested in the High Court and 
found to be constitutionally compliant.  Moreover, it meets the community’s concerns and desire that the 
government be seen to be doing something about this particular class of offenders.  For those reasons, the 
government believes that it is right that this piece of legislation deal only with that class of offenders.  The 
government will not be supporting the amendment.   

Hon SIMON O’BRIEN:  It must be that we are out of practice after the long recess.  Perhaps I sat down 
prematurely after moving the amendment.   

The DEPUTY CHAIRMAN:  I thought you gave one of your better speeches. 

Hon SIMON O’BRIEN:  The parliamentary secretary moved ahead and showed a degree of telepathy when she 
said that the government does not agree with the arguments that I have advanced, which is admirable.  She also 
did so because of a familiarity with matters that have been discussed previously.  However, this is the committee 
stage of clause 3 and I would like to put on the record my reasons for moving the amendment.  In effect, the 
amendment seeks to extend the range of offences to which this bill applies by deleting the definition to “serious 
sexual offence” and substituting the new definition “serious offence”, thereby extending the matters covered by 
this bill to include offences that are not necessarily sexual offences, such as wilful murder, murder, 
manslaughter, arson and grievous bodily harm.  The rationale behind this amendment is a desire to ensure that 
we are aware that it is not only violent psychopaths or sociopaths who commit offences of a sexual nature from 
whom the community must be protected, because there is the matter of those who go around committing extreme 
violence, including murder, on more than one occasion.  In the same way that it may be possible to predict that a 
certain offender with a history of violent or serious sexual offences is very likely to offend again if released into 
the community, similarly, it is possible to assess other types of violent offenders as likely to reoffend.  It occurs 
to me that it has been necessary, as a result of public uproar, to provide a mechanism through this bill to protect 
the community at large from known offenders who are likely to repeat their revolting crimes if they are let out 
into the community.  Why on earth would we not make the same powers available in respect of someone who 
commits, for example, certain forms of grievous bodily harm or murder?  That is the reason we are moving in 
this direction.  I will sit down and leave it to the government again.  If the government wants to adopt this 
amendment, it can, but I cannot see why this legislation deals with sexual offences only and not other violent 
crime. 

Hon Sue Ellery:  I have put my argument. 
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Amendment put and negatived. 

Clause put and passed. 

Clause 4:  Objects of this Act - 

Hon GIZ WATSON:  My question relates to the matter I raised during the second reading debate.  This bill is 
fairly closely modelled on the Queensland act, and the objects of the bill in clause 4(b) read - 

The objects of this act are - 

. . .  

(b) to provide for continuing control, care, or treatment, of persons of a particular class. 

However, as I pointed out in the second reading debate, the Queensland act states after similar words “to 
facilitate their rehabilitation”.  Is there any reason that this government finds rehabilitation so offensive that it 
cannot include it in this bill? 

Hon SUE ELLERY:  Clause 4(b) provides - 

The objects of this act are - 

. . .  

(b) to provide for continuing control, care, or treatment, of persons of a particular class. 

The words “or treatment” in particular can include rehabilitation.  The words “to facilitate their rehabilitation” 
were not included because the government’s motivation for this legislation was not rehabilitation, which is 
undertaken in a range of programs.  The government’s motivation was to protect the community and put in place 
a mechanism that would give the courts the capacity to make a judgment about whether releasing somebody into 
the community, without any further restrictions or ongoing detention, posed a risk to community safety.  That is 
why those words were not seen to be necessary; it was not because the government finds rehabilitation offensive.  
Indeed, as I have indicated, a range of programs are in place.  Under the objects of the bill, therapeutic 
intervention is not, in fact, prohibited by the issue of an order.  Indeed, it is foreseeable - given the measures that 
are in place to review and/or appeal at various times orders issued by the court - that a proposition might be put 
to the court regarding whether the prisoner has been rehabilitated. 

Hon GIZ WATSON:  Did the government take legal advice on the difference between having and not having a 
reference to rehabilitation in the bill; and, if so, what was the advice? 

Hon SUE ELLERY:  It is correct to say that, when preparing the legislation, the legal officers gave 
consideration to whether those words needed to be included, but it is not accurate to say that the government 
sought specific legal advice on whether to include those words.  There was, therefore, a policy debate about 
whether those words fitted the intent of the legislation, and the view taken generally was that rehabilitation 
applies to a much broader group of people than just to prisoners affected by this legislation.  However, the 
government did not seek specific legal advice on whether to include those particular words. 

Clause put and passed. 
The DEPUTY CHAIRMAN:  Does any member wish to speak to any clause before clause 7? 

Hon SIMON O’BRIEN:  Mr Deputy Chairman, it might help if I make two observations about the 
supplementary notice paper.  First, because the committee has shown its clear will about the substantive 
amendment that I earlier moved, the other proposed consequential amendments now fall by the wayside; 
therefore, I will not move any of those amendments.  The second thing I say about the supplementary notice 
paper is that I regret very much that the ever-reliable Janeen Robertson, if she is listening, may have been in any 
way inconvenienced by having to type out all this stuff that I am now not going to move, and I hope I am not in 
trouble! 

The DEPUTY CHAIRMAN:  On behalf of all of us, I hope Hon Simon O’Brien’s apology is accepted. 

Hon Simon O’Brien:  I am not going out of here in case she’s out there! 

Clause 5 put and passed. 

Clause 6:  Attorney General may perform functions of DPP - 
Hon GIZ WATSON:  As I said in my contribution to the second reading debate, there is again a difference 
between this legislation and the Queensland legislation.  The Queensland legislation provides for the Attorney 
General only to make application.  This bill provides that the Attorney General may perform functions of the 



Extract from Hansard 
[COUNCIL - Tuesday, 14 March 2006] 

 p274g-281a 
Hon Sue Ellery; Hon Simon O'Brien; Deputy Chairman; Hon Giz Watson 

 [6] 

Director of Public Prosecutions.  It therefore appears that this bill will allow either the DPP or the Attorney 
General to make application.  Is that understanding correct; and, if so, on what basis was that decision made?   

Hon SUE ELLERY:  The member is correct.  The Attorney General will be given the same power as the 
Director of Public Prosecutions to initiate an application.  These provisions are the same as those that apply in 
the Director of Public Prosecutions Act 1991, and they were included in the bill in order to be consistent with 
that act.  I refer the member to the Hansard of Thursday, 28 March 1991, and to what the then Attorney General, 
Hon J.M. Berinson, said during the second reading debate in the Legislative Council on the Director of Public 
Prosecutions Bill -  

For the range of reasons to which I have referred, it is necessary for the Attorney General to retain what 
may fairly be described as a “reserve power” to act in appropriate cases.  This is confirmed by the fact 
that in every jurisdiction in Australia where there is a DPP and also in the United Kingdom, the 
Attorney General retains full power to act in prosecution matters.   

Therefore, these provisions are completely consistent with the existing provisions, and they are included for that 
reason. 

Hon GIZ WATSON:  I am not questioning that.  The Queensland act gives that role to the Attorney General 
only.  I am not questioning why the DPP -  

Hon Sue Ellery:  Can do it as well. 

Hon GIZ WATSON:  Yes.  My question is the reverse.  I am questioning why it is deemed necessary for the 
Director of Public Prosecutions to be given this power.  We are talking, hopefully, about only a few serious 
cases, for which the person should be detained indefinitely.  I believe that power, and also that responsibility, 
should reside only with the Attorney General.  I want to know why it is proposed to give the DPP this power. 

Hon SUE ELLERY:  There is a difference between the powers of the DPP in Western Australia and in 
Queensland.  In the Queensland jurisdiction the DPP does not have the right to institute an appeal in criminal 
matters.  The Attorney General is the only person who has that power.  Therefore, by including the DPP in the 
Western Australian provisions, we are being completely consistent with our existing history.  The Attorney 
General would act on advice from the DPP in any event.  These provisions are included for the purpose of being 
consistent with our existing legislation.   

Clause put and passed. 

Clause 7:  Serious danger to the community -  
Hon GIZ WATSON:  I have a number of questions on this clause, which is quite a significant one in the 
structure of the bill.  Clause 7 provides for assessing or defining how a person may be found to be a serious 
danger to the community.  Clause 7(2) states -  

The DPP has the onus of satisfying the court as described in subsection (1) and the court has to be 
satisfied -  

(a) by acceptable and cogent evidence; and  

(b) to a high degree of probability.   

My question relates to what is acceptable and cogent evidence.  The bill certainly opens up another area of legal 
question.  It seems to me that this is a situation in which evidence other than that which would normally be 
admissible in court would be available.  Is that the case; and, if so, what is acceptable evidence under 
clause 7(2)(a)? 

Hon SUE ELLERY:  My advice is that these words meet the normal tests of evidence.  For example, it is the 
same test that the Family Court applies when determining whether a child is at risk.  I will refer to the Fardon 
case, which tested the Queensland provisions in the High Court.  The reference is at 210 ALR 50, Fardon v 
Attorney-General for the State of Queensland.  It states -  

It was argued that the test, posed by s 13(2), of “an unacceptable risk that the prisoner will commit a 
serious sexual offence” is devoid of practical content.  On the contrary, the standard of “unacceptable 
risk” was referred to by this Court in M v M . . . in the context of the magnitude of a risk that will justify 
a court in denying a parent access to a child.  The Court warned against “striving for a greater degree of 
definition than the subject is capable of yielding”.  The phrase is used in the Bail Act 1980 (Q), which 
provides that courts may deny bail where there is an unacceptable risk that an offender will fail to 
appear (s 16).  It is not devoid of content, and its use does not warrant a conclusion that the decision-
making process is a meaningless charade. 

Hon GIZ WATSON:  Clause 7(3) states -  
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In deciding whether to find that a person is a serious danger to the community, the court must have 
regard to - 

. . .  

(e) any efforts by the person to address the cause or causes of the person’s offending behaviour, 
including whether the person has participated in any rehabilitation program;  

What is the availability of rehabilitation programs?  If that is one of the matters to be considered, obviously it is 
only fair that rehabilitation programs be available.  It is certainly my understanding that that may not always be 
the case.  Can the parliamentary secretary indicate whether rehabilitation programs will always be available in all 
cases and in all prisons in which a person subject to this application would be held? 

Hon SUE ELLERY:  Sexual offender treatment programs, as they are called, are widely available.  Indeed, it is 
a requirement that persons imprisoned for sexual offences participate in such programs before they are 
considered for parole.  The programs are therefore widely available.   

Hon GIZ WATSON:  Clause 7(3)(f) deals with another matter the court must have regard to in considering 
whether a person is a serious danger to the community; that is, whether or not participation in a rehabilitation 
program has had a positive effect on the person.  How will it be established whether such a program has had a 
positive effect? 

Hon SUE ELLERY:  When people participate in the sexual offender treatment programs, an assessment is 
done, in any event, of how they have completed the program.  In addition, when the court is considering one of 
these applications, it will be required to consider reports from two psychiatrists.  It is anticipated that those 
psychiatric reports will canvass participation in a program and the prisoner’s success or otherwise in that 
program.   

Hon GIZ WATSON:  My final question on this clause refers to clause 7(3)(i), which deals with the need to 
protect members of the community from that risk.  How will that need be assessed?  

Hon SUE ELLERY:  The court needs to have put before it by whoever is making the application, and as 
required by the psychiatric reports, all the material that had been gathered on the person while he was in prison, 
including any assessments of his successful, or otherwise, completion of treatment programs.  Clause 37 of the 
bill sets out the specific requirements, and canvasses the range of matters that the psychiatric reports are required 
to include and to put before the court.  All the items identified in clause 7(3) need to be before the court.  All the 
material needs to be put before the court, and that includes material about how that person had behaved while 
under sentence and, in addition, the range of material required under the bill in relation to psychiatric reports. 

Clause put and passed. 

Clauses 8 to 11 put and passed. 

Clause 12:  Offender may file affidavits in response - 

Hon GIZ WATSON:  This clause states that the offender may file affidavits to be relied on by the offender for 
the preliminary hearing, which is something we support.  How will offenders file such affidavits?  Will they be 
offered any legal representation or assistance in the filing of those affidavits?  Considering the seriousness of the 
consequences of this decision - that is, indefinite detention - it seems reasonable that people subject to these 
orders have legal assistance made available to them.  Will that be the case; if so, how will it happen? 

Hon SUE ELLERY:  These offenders will have the same rights to legal representation as anybody else in 
Western Australia.  Nothing in these provisions restricts or prevents them from seeking the same kind of legal 
assistance that anybody else is entitled to. 

Hon GIZ WATSON:  However, if they were unable to get that advice, these proceedings would continue 
anyway.  Is that correct? 

Hon SUE ELLERY:  In the event that no affidavits were filed, the court needs to satisfy itself why that was the 
case, but the offender may also apply for an adjournment on the basis that he or she has not had time to seek 
legal representation or whatever the issue was that prevented that happening.  In the same way that the court has 
to determine in any other matter why material is or is not before it, the same tests would have to be met in these 
preliminary hearings. 

Clause put and passed. 

Clauses 13 to 41 put and passed. 

Clause 42:  Evidence in certain hearings -  
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Hon GIZ WATSON:  This clause deals with admissible evidence.  What evidence is admissible?  Unfortunately 
the material I was referring to earlier has gone to Hansard; therefore I cannot refer to it.   

One issue I raised concerned the standard of evidence that is required.  The issue raised in an article from 
Monash University referred to evidence that would ordinarily be excluded in a criminal trial.  Is it the case that 
this clause actually allows material to be admitted that would not otherwise be admitted by the Supreme Court? 

Hon SUE ELLERY:  Under clause 42(3) and (4) the ordinary rules of evidence apply.  However, a qualification 
is set out in subclause (4) that is different from that which may apply in other circumstances.  It makes available 
to the court a person’s antecedents or criminal record, which in other circumstances would not be available to the 
court.  Given that in these particular matters the court needs to take into account the likelihood of the person 
reoffending, it is logical and necessary that the court is able to look at his history to determine whether he is 
likely to reoffend and, therefore, be a danger to the community.  There is a difference.  It is a limited difference 
but it goes to the very heart of the questions that this piece of legislation is trying to address; that is, does a 
danger still exist if this person is released into the community without any restrictions? 

Hon GIZ WATSON:  The parliamentary secretary has referred to a part of subclause (4) that relates to 
antecedents and criminal records.  I hear the argument about the necessity to view that material.  I am not a 
lawyer; I do not know whether that is exceptional.  I hear what the parliamentary secretary is saying about why 
that is argued to be needed.  The next paragraph also includes other material.  It states -  

 anything relevant contained in the official transcript of any proceeding against a person for a serious 
sexual offence, or contained in any medical, psychiatric, psychological or other report tendered in a 
proceeding of that kind. 

I am aware that medical records - and I assume, by the same token, psychiatric and psychological records - are 
normally covered by privacy provisions.  It is one of the areas that is quite tightly controlled.  Does this 
provision override those privacy restrictions on medical records? 

Hon SUE ELLERY:  This refers to medical, psychiatric or other reports that have already been tendered in 
other proceedings, so they have already met whatever tests need to be met to determine whether a court can 
receive them. 

Clause put and passed. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
 


